
 23 USC 313 

 23 CFR 635.410 

 All Federal-aid construction projects 

 IRON & STEEL only – Permanently Installed 

 All manufacturing processes must take place 
domestically  

 Includes coatings on these materials 

 Minimal use = 0.1% (contract value) or $2500 (which 
ever is greater) 

 Waivers 

Buy America 



Buy America Coverage 

RAW 
Materials 



Buy America Coverage 

SCRAP 



Buy America 
If domestically-produced steel or iron ingots 

are shipped overseas for any manufacturing 
process and then returned to U.S., the 
resulting product does not conform with the 
Buy America requirement. 
Enforcement of Buy America is a State 

responsibility. 
 



What about a manufactured product??? 

• Manufactured product - "a good brought to 
the construction site for incorporation into the 
project that has been processed into a specific 
form or shape or combined with other raw 
material to create a material that has different 
properties than the properties of the individual 
raw materials.” (2 CFR 176.140) 
 



What about a manufactured product??? 



What about MAP – 21 Changes??? 

- UTILITY 
- CONSTRUCTION 

ALL CONTRACTS 
Buy America 
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Buy America 

• NAFTA does not apply 

• NAFTA exempts grants, 
loans & other forms of Federal 
Financial Assistance  

• Buy America is NOT the 
same as Buy AmericaN 



 Buy America Waivers 
• Nationwide Waivers – by FHWA rule making 

– Specific Ferryboat parts in February 1994 
– Pig iron, scrap, raw alloy materials, pelletized or reduced iron 

ore in August 1994 
• Project Waivers 

– Must comply with 23 CFR 635.410(c)(1) – (public interest / 
unavailable domestically) 

– Consider re-design with domestic 
– Requires HQ review and Consideration. 

• March 13, 2008 memorandum 
• Includes a 15 day information public review and comment 

period. 
• Required to publish in the Federal Register 1 day before 

effective 
• Could add 6 plus weeks to the approval process 

 



Buy America Waiver Process 

 Waiver request must include: 
• Federal-aid/ARRA project number 
• Project description 
• Project cost 
• Waiver item cost 
• Brief description of the item’s function 
• Country of origin for the product 
• Reason for the waiver   

       



• Waiver process is initiated by contracting agency (WisDOT) if it 
believes waiver is warranted under provisions of 23 CFR 635.410 
(c). 
 

• WisDOT submits waiver request to FHWA Division in advance of 
need (preferably during preliminary engineering stage). 
 

• Division reviews the waiver for sufficiency and forward to 
Headquarters (HIF) with recommendations   
             

Buy America Waiver Process 



Buy America Waiver Process 
• FHWA posts the waiver for 15-day public comment period 

• http://www.fhwa.dot.gov/construction/contracts/waivers.cfm 
• Coordinates with appropriate industry associations (NSBA, 

AISI, and AISC) 
• Provide summary of findings and justifications for the waiver. 
• Submits an intent to issue a waiver for the product to the 

Chief Counsel, then to Secretary for publication in Federal 
Register.  

• Federal Register publication constitutes approval of the 
waiver. 

 Process may take considerable time to complete 
(maybe 60 days)        

http://www.fhwa.dot.gov/construction/contracts/waivers.cfm


FHWA Buy America Waiver Notices 

http://www.fhwa.dot.gov/construction/contracts/waivers.cfm 

http://www.fhwa.dot.gov/construction/contracts/waivers.cfm


True or False ? 
Willful violation of a Buy America certification could be 

grounds for debarment. 

  Excerpt from 23 USC 313 (e)  
 
“ (e) Intentional Violations.--If it has been determined by a court or  Federal 

agency that any person intentionally-- 
        (1) affixed a label bearing a ``Made in America'' inscription, or any inscription 

with the same meaning, to any product used in projects to which this section 
applies, sold in or shipped to the United States that was not made in the 
United States; or 

        (2) represented that any product used in projects to which this section 
applies, sold in or shipped to the United States that was not produced in the 
United States, was produced in the United States; 

that person shall be ineligible to receive any contract or subcontract made with 
funds authorized under the Intermodal Surface Transportation Efficiency Act 
of 1991 pursuant to the debarment, suspension, and ineligibility procedures in 
subpart 9.4 of chapter 1 of title 48, Code of Federal Regulations. 

 



Successful Practices 
• DOTs should consider Buy America waivers during preliminary 

engineering phase to avoid delays during construction, and 
explore the use of alternate domestic products. 
 

• DOTs consider Buy America waivers in their risk assessment 
of the Federal-aid program. 
 

• DOTs have adequate material certification procedures in their 
program to ensure compliance.    
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Made in America? 
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Made in America? 



• Steel mill test 
report from 
Moscow D’oh! 

Buy America Compliance 



• Steel mill test 
report from 
Taiwan D’oh! 

Buy America Compliance 



Buy America Compliance 



Buy America Compliance 



Buy America Compliance 



Buy America Recap 
 
• Buy America applies only to the Federal-aid highway construction 

program.  
• Applies to iron and steel products and their coatings. Raw 

materials were originally included; iron ore, and raw alloys. 
However, lack of adequate domestic supply resulted in a 1995 
nationwide waiver for iron ore, pig iron, 
reduced/processed/pelletized  

• All manufacturing processes must take place domestically. 
Manufacturing is any process that modifies the chemical content; 
physical shape or size; or final finish of a product. Manufacturing 
begins with the initial melting and mixing, and continues through 
the bending and coating stages. If a domestic product is taken 
out of the US for any process, it becomes foreign source material.  



 
 • Minimal Use Criteria - Non-domestic iron and steel materials 

may be used provided, the cost of such material does not 
exceed one-tenth of one percent (0.1 percent) of the total 
contract cost or $2,500, whichever is greater. For purposes of 
this paragraph, the cost is that shown to be the value of the 
steel and iron products as they are delivered to the project.  

• Materials must be permanently installed, not temporary. 
Temporary materials may be left in place at the contractor's 
convenience.  

• Under an alternate bid procedure, foreign source materials 
may be used if the total project bid using foreign source 
materials is 25% less than the lowest total bid using domestic 
materials.  

• Only FHWA can approve waivers and it may take 60 days. 
 



 
• NAFTA does not apply. There is a specific exemption within 

NAFTA for grant programs such as the Federal-aid highway 
program.  

• Buy America is a separate and distinct program from Buy 
American. Buy American applies to all federal direct 
procurements. 

• In 1994, a nationwide waiver for specific ferryboat parts came 
into effect.  

 



Resources 

David D. Platz, PE, PTOE 
Construction & Contract Administration Engineer 
FHWA | Wisconsin Division | Programs Team 
Phone: 608-829-7509 
 
dave.platz@dot.gov 
 
http://www.fhwa.dot.gov/construction/cqit/buyam.cfm 
 
 

mailto:dave.platz@dot.gov
http://www.fhwa.dot.gov/construction/cqit/buyam.cfm
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