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Chapter 07  Roadside Management  July 2015 
Section 20 Miscellaneous Parcels and Easements  
Subject 01 Mitigation Sites  

1.0  Authority 

Federal Executive Order 11990, entitled “Protection of Wetlands” and dated May 24, 1977 requires Federal 
agencies to take action to avoid adversely impacting wetlands wherever possible, to minimize destruction of 
wetlands, to preserve the values of wetlands and to prescribe procedures to implement the policies and 
procedures of this Executive Order. The Federal Highway Administration (FHWA) provides oversight to the 
department ensuring compliance with the Clean Water Act and other federal water regulations. The Wisconsin 
Department of Natural Resources (DNR) provides state water quality oversight. State and federal regulations for 
water related activities are numerous and strictly enforced. For a more complete listing of wetland related rules 
and regulations see FDM 20-10-10, Federal National Resources, Policies and Regulations, FDM 20-20-15, 
State Water Resource Statutes and FDM 20-30-1, Attachment 1, the DOT/DNR Cooperative Agreement. 

2.0  Background 

The department must avoid or minimize adverse environmental impacts on wetlands during the course of 
routine highway maintenance and construction projects. In the case of adverse wetland impacts that cannot be 
avoided, the department must first minimize, and then mitigate, unavoidable wetland losses. Mitigation Sites are 
sites the department has purchased and developed for the sole purpose of mitigating those losses. They may 
be located within highway right of way or on independent parcels. They are purposely designed to serve a 
specific function and their existence fulfills a project approval contingency imposed by state and federal 
agencies. If they are not maintained as designed or are subjected to non-compatible uses, they will deteriorate, 
and will no longer function as intended and will not comply with the project approval provisions. 

These contingency agreements typically obligate the department to make large repairs in perpetuity. Repairs to 
the original design (e.g. to ditches, weirs, etc.) are usually considered to be the department’s responsibility. 
Wetland mitigation properties may also be transferred to other government agencies or interested groups. In 
such cases, long-term day-to-day maintenance commitments are often attached to the deed via covenant and 
are expected to be performed by the operating agency/controlling authority. 

The department’s Office of General Counsel has approved covenants for these purposes. They are incorporated 
into property deeds at the time of transfer to ensure U.S. Army Corps of Engineers (COE) 404 permit 
requirements are met. 

3.0  Site Use and Development Restrictions 

The restrictions shown in Exhibit A may appear in deed language for Wisconsin Department of Transportation 
(WisDOT) wetland mitigation sites transferred to others. 

Contact the regional environmental coordinator, real-estate acquisition specialists or the Bureau of Technical 
Services, Environmental Services Section, ecologist at Hill Farms State Transportation Building for specific real-
estate covenants and maintenance agreements governing these parcels. 

Note: Certain covenants and the statement on inspection give the COE authority to inspect wetland mitigation 
sites on all transfers of WisDOT wetland mitigation sites to future owners such as the DNR, the U.S. Fish and 
Wildlife Service (USFWS), the County, etc. This puts the department in compliance with 1995 Federal 
guidelines on Wetland Mitigation Banking.  

http://www.archives.gov/federal-register/codification/executive-order/11990.html
http://wisconsindot.gov/rdwy/fdm/fd-20-10.pdf%23fd20-10-10
http://wisconsindot.gov/rdwy/fdm/fd-20-20.pdf%23fd20-20-15
http://wisconsindot.gov/rdwy/fdm/fd-20-30-001att.pdf%23fd20-30a1.1
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4.0  Mitigation Sites on Existing Right of way 

When a mitigation site exists within existing right of way, e.g. within a large interchange infield area, routine 
maintenance such as removal or control of noxious weeds, fence repair, and minor mowing may be done by the 
county under the Routine Maintenance Agreement (RMA). 

When major general maintenance is needed and determined to be the responsibility of the department, the work 
may be included in a county’s work program for the next calendar year if funds are available. The county work 
program project proposal should include a description of the work and an estimate of cost. 

When extensive maintenance beyond the scope of the RMA is needed to maintain conformance to permit 
provisions, the region should program the work under the improvement program.  

5.0  Mitigation Sites Off Right of way 

Mitigation sites may be located on parcels independent from highway right of way. Long-term maintenance for 
these parcels may be governed by property deed covenants, formal maintenance agreements entered into by 
the department and other agencies, conditions of permits or combination of documents.  

When a mitigation site is located off normal highway right of way, any required maintenance should be 
negotiated between the department’s acquiring organization and the regional maintenance section and be 
funded by the responsible organization. 

The regional program development section should notify the regional maintenance supervisor of maintenance 
requirements for mitigation sites and make arrangements to get the work done. 

Contact the Bureau of Technical Services, Environmental Services Section to obtain a current listing of wetland 
mitigation sites owned and operated by the department. 

6.0  Patrol and Enforcement 

Natural resource violations that occur on wetland mitigation sites are to be reported to local DNR or USFWS 
wardens. Other civil and criminal violations should be reported to the local sheriff’s office. 
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EXHIBIT A 

Inspection. The right of the Wisconsin Department of Transportation, its contractors, agents and invitees, the 
Wisconsin Department of Natural Resources (DNR), and the Army Corps of Engineers (COE) to enter the 
______ Wetland Mitigation Site, in a reasonable manner and at reasonable times, for the purpose of inspecting 
the ______ Wetland Mitigation Site to determine if the _ (successor) _ is complying with the lease or deed 
restrictions.  Further reserve the right of representatives of the above named entities to observe, study, record, 
make scientific studies and educational observations, and to allow for a harvest of common wetland plant seed 
and root stock (not including state and federal listed threatened and endangered species) for replanting on the 
______ Wetland Mitigation Site and other WisDOT wetland restoration sites or projects. 

The following is a list of activities that are typically prohibited when mitigation sites are transferred: 

Uses. Commercial, industrial, residential or other incompatible activities  

Buildings and structures. Buildings, dwellings, barns, roads, advertising signs, billboards or other structures, 
except structures essential to maintaining the site or structures such as interpretive signs or other additions that 
enhance the public’s use of the site when specifically permitted by the department in writing. 

Topography. Dredging, filling, excavating, mining, drilling or removing any topsoil, sand, gravel, rock, minerals or 
other materials within the wetland mitigation area or in adjacent on-site areas that affect the site. 

Plowing or any other activity that would alter the topography of the site. 

Dumping or disposal. Dumping of trash, ashes, garbage or other unsightly or offensive material, including any 
hazardous or toxic waste.  

Dumping or depositing of other materials if such action would alter the topography or hydrology of the site. 

Water. Alteration of the hydrology of the site in any way that would effectively drain the site or by any means 
including pumping, draining, diking, impounding or diverting surface or ground water out of the site except as 
approved by WisDOT and the COE for the purpose of protecting or maintaining the site’s wetland status. 

Agricultural Uses. Removing native vegetation, plowing, tilling, brushing, cultivating, crop planting or other 
agricultural activities (with the exception of planting native plants to enhance the site).  

Recreational motorized vehicles and watercraft prohibited. Operation of any motorized vehicles, watercraft, or 
equipment, including but not limited to all terrain vehicles, off road motorcycles, or boats with electric or gas 
motors. 

Vegetation. Removing, cutting, mowing or altering any vegetation or changing the natural habitat in any manner, 
except that the department or any successor owner of the property may take such steps necessary to remove 
non-native species, manage wildlife, control noxious weeds, eliminate a dangerous condition or public nuisance, 
or otherwise maintain the property in a native state. 

Enforcement of covenants. Any actions taken by the Grantee which violate these covenants entitles the 
department or the COE the right to enter upon the property with respect to which said violation exists and 
remove at the expense of the owner, lessee or occupant thereof, any structure, thing or condition that may be or 
exist thereof contrary to the intent and meaning of the covenants. 
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