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Chapter 20 Federal and State Environmental Laws, Policies, Regulations and
Agreements

Section 5 Federal Laws

FDM 20-5-1 National Environmental Law February 15, 1988

1.1 National Environmental Policy Act (NEPA), 1969 (P.L. 91-190)

The National Environmental Policy Act (NEPA) of 1969 (42 U.S.C. 4332, as amended) directs all federal
agencies to use a systematic, interdisciplinary approach during planning and decision making whenever
proposed actions would have a potential impact on the human environment. Further, such agencies must
include detailed documentation of the possible environmental impacts of a proposed action, any unavoidable
adverse environmental effects, alternatives to the proposed action, local short-term uses of the environment and
the enhancement of long-term productivity and any irreversible and irretrievable commitments of resources.

NEPA sets forth broad national policy in relation to the environment and establishes implementing procedures
through the Council on Environmental Quality. The highlights of NEPA follow.

1.2 Purpose

The purpose of this law is to declare a national policy which will encourage productive and enjoyable harmony
between humans and their environment; to promote efforts which will prevent or eliminate damage to the
environment and stimulate the health and welfare of society; to enrich the understanding of the ecological
systems and natural resources important to the nation; and to establish a Council on Environmental Quality to
administer the policies.

Section 102 of NEPA requires all federal agencies to interpret and administer their policies, regulations, and
laws in accordance with NEPA. Further, Section 102 requires federal agencies to use an interdisciplinary
approach during planning and decision making whenever an action may impact the human environment, and it
requires the preparation of specific environmental documents on all major federal actions significantly affecting
the human environment.

Such a document must include:

1. The environmental impact of the proposed action;

2. Any adverse environmental effects which cannot be avoided should the proposal be implemented;
3. Alternatives to the proposed action;
4

. The relationship between local short-term uses of man's environment and the maintenance and
enhancement of long-term productivity; and

5. Any irreversible and irretrievable commitments of resources.

Most environmental documents, with the exception of Section 4(f) Evaluations, which are required by the
Department of Transportation Act of 1966, are based on NEPA requirements. These documents are the
mechanism through which environmental impacts are considered. Environmental documents are subject to
review by the public and by government agencies having authority by law or having special expertise or interest
in the action and its potential impacts.

Widespread coordination, review and public disclosure are intended to ensure that full consideration is given to
the impacts on the human environment that would result from federal actions. A further discussion of the
regulations implementing environmental documents is contained in EDM 20-10-1. Chapter 21 discusses the
preparation and content of these documents.

FDM 20-5-5 Federal Transportation Law February 15, 1988

5.1 Department of Transportation Act of 1966 (P.L. 89-670)

The Department of Transportation Act of 1966 (49 U.S.C.) sets forth the national policies and objectives for a
Department of Transportation. As one of its mandates, this Act provides for the maintenance of natural beauty
on lands traversed by highways and for the preservation of wildlife refuges through consultation with the
Secretary of Interior.

A provision of this Act, well known as Section 4(f) and codified as 49 USC 303 (96 STAT. 2419), declares that
special effort should be made to preserve the natural beauty of the countryside and to preserve and protect
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parks, recreation land, wildlife refuges, and historic sites. This section of the law requires the Secretary of
Transportation to consult with the Secretaries of Interior, Housing and Urban Development, and Agriculture, plus
state agencies in developing transportation plans that include measures to maintain the natural beauty of the
land. The Secretary of Transportation is prohibited from approving any project requiring or adversely affecting
park, recreation, refuge or historic lands and sites unless it can be proven that there is no feasible and prudent
alternative to the project. Further, such a program or project must include all possible planning to minimize
impacts on these areas [refer to EDM 21-25-1 for additional information on Section 4(f)].

5.2 Federal Aid Highways Acts (23 U.S.C))

Since 1954, a series of federal aid highway acts have been enacted to give authority to obligate funds for
specific highway construction projects and to earmark funds for specific categories of federal transportation
improvement projects. These acts include provisions for administering various program activities including the
environmental programs. Specific sections regarding environmental concerns are 23 USC Section 109(h), 128,
and 138 which is a restatement of Section 4(f).

Section 109(h) provides for the development of guidelines "designed to assure that possible adverse economic,
social, and environmental effects relating to any proposed project on any federal aid system have been fully
considered in developing such project, and that the final decisions on the project are made in the best overall
public interest, taking into consideration the need for fast, safe, and efficient transportation, public services, and
the costs of eliminating or minimizing such adverse effects and the following:

1. Air, noise, and water pollution;

2. Destruction or disruption of man-made and natural resources, aesthetic values, community cohesion
and the availability of public facilities and services;

3. Adverse employment effects, and tax and property value losses;
4. Injurious displacement of people, businesses and farms; and
5. Disruption of desirable community and regional growth."!

Refer to Chapter 21 - Environmental Documents, Reports and Permits.

Section 128 provides for holding public hearings, or providing the opportunity for such hearings, for any federal
aid project involving the bypassing of, or going through, any city, town or village, either incorporated or
unincorporated (refer to EDM 21-10-25).

Section 138, which is a restatement of 4(f), declares, "it to be national policy that special efforts should be made
to preserve the natural beauty of the countryside and public park and recreation lands, wildlife and waterfowl
refuges, and historic sites."! Section 138 states further that, "the Secretary [of Transportation] shall not approve
any program or project which requires the use of any publicly owned land from a public park, recreation area, or
wildlife and waterfowl refuge of national, State or local significance. . .or any land from an historic site of
national, State, or local significance. . .unless (1) there is no feasible and prudent alternative to the use of such
land, and (2) such program includes all possible planning to minimize harm to such park, recreational area,
wildlife and waterfowl refuge, or historic site resulting from such use."! Refer to EDM 21-25-1 [Section 4(f)
Evaluation], EDM 21-25-5 [Section 6(f) Requirements], and Chapter 26 (Historic Preservation and the Section
106 Process).

FDM 20-5-10 Federal Natural Resource Law April 27, 2011

10.1 Land and Water Conservation Fund Act (LAWCON) of 1965 (P.L 88-578)

This law, approved September 3, 1964, created a special Land and Water Conservation Fund from which
appropriations were authorized mainly for matching grants to states for outdoor recreation projects. Section
6(f)(3) of the LAWCON Act requires that property acquired or developed with LAWCON funds shall not be
converted to uses other than for public outdoor recreation uses. Close, initial coordination with the Wisconsin
Department of Natural Resources (DNR) is necessary as DNR is the state agency responsible for administering
LAWCON funds. The U.S. Fish and Wildlife Service, the National Park Service, or the U.S. Forest Service may
also be involved. Acquisition of any land for which LAWCON funds have been used for prior acquisition or
improvements usually involves Section 6(f) coordination.

If a highway project requires the acquisition of 6(f) lands, the law requires that the lands taken be replaced with
other property of at least equal fair market value and of reasonably equivalent usefulness and location. Note that
6(f) lands are often 4(f) lands and should be recognized and addressed as such (see FDM 21-25-5).

1 Quotations taken from 23USC Section 109(h) and 138.
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10.2 Federal Aid in Wildlife Restoration Act (Pittman-Robertson Act, 16 U.S.C. 69) and Federal Aid in
Fish Restoration Act (Dingell-Johnson Act, 16 U.S.C. 777)

The Federal Aid in Wildlife Restoration Act, as amended, commonly referred to as the "Pittman-Robertson Act,"
provides federal aid to states for game and nongame wildlife restoration work. Under the Act, funds derived from
excise taxes on sporting arms and ammunition are apportioned by the Secretary of the Interior annually to
states on a formula basis.

The federal aid in Fish Restoration Act, as amended, is commonly referred to as the "Dingell-Johnson Act." This
Act provides federal aid to the states for the management and restoration of fish having "material value in
connection with sport or recreation in the marine and/or fresh waters of the United States." Funds derived from
excise taxes on sport fishing activities and licenses are appropriated to the Secretary of the Interior annually and
apportioned to states on a formula basis.

Coordination with the U.S. Fish and Wildlife Service is required whenever lands will be acquired that have
received Pittman-Robertson or Dingell-Johnson funds. Where appropriate, the replacement of acquired lands
with property of equal value at current market prices may be required. However, replacement of lands indicated
under these acts is not mandatory as it is under Section 6(f) of LAWCON. These acts provide for the option of
replacing funds in lieu of land, if the Wisconsin DNR, WisDOT, and U.S. Department of Interior (DOI) agree (see
FDM 21-25-5).

10.3 Fish and Wildlife Coordination Act, 1958, as Amended (16 U.S.C. 661-667)

This Act authorizes the Secretary of the Interior to assist federal, State and other agencies in the development
and protection activities and the rearing and stocking of fish and wildlife on federal lands, and to study the
effects of pollution on fish and wildlife. It provides for donating land and funds in furthering the purposes of the
act and for the appropriation of funds.

The Act authorizes federal water resource agencies to acquire lands or interests in connection with water use
projects specifically for the mitigation of impacts and the enhancement of fish and wildlife, and provides for the
management of such lands by the U.S. Fish and Wildlife Service or state wildlife agencies. Consultation is
required with the U.S. Fish and Wildlife Service and the wildlife agency of any state wherein the waters are
proposed or authorized to be controlled or modified by any federal agency, with a view to preventing loss of or
damage to wildlife resources in connection with such water resource project (see FDM 5-5-10).

10.4 Endangered Species Act 1973, as Amended (16 U.S.C. 1531-1543)

This Act provides for the conservation of threatened and endangered species of fish, wildlife, and plants by
federal action and encourages the establishment of state programs. The Act authorizes the determination and
listing of endangered and threatened species and the range in which such condition exists; prohibits
unauthorized taking of endangered species; provides authority to acquire land for the conservation of listed
species with land and water conservation funds; and authorizes establishment of cooperative agreements and
grants-in-aid to those states which establish and maintain an active and adequate program for endangered and
threatened wildlife. Section 7 of the Endangered Species Act requires federal agencies to ensure that any action
authorized, funded, or carried out by them does not jeopardize the continued existence of listed species or
modify their critical habitat.

If federally listed species are known to exist on a proposed site, the lead federal agency (FHWA in most cases),
must initiate Section 7 consultation with the U.S. Fish and Wildlife Service to ensure that the species and/or its
critical habitat will not be adversely affected. The requirements for compliance are discussed in FDM 24-20-5
and FDM 24-20-10.

10.5 Migratory Bird Treaty Act of 1918

In essence, this Act states that, unless permitted by the U.S Fish and Wildlife Service, it is unlawful to kill or
capture migratory birds or destroy their eggs or young. Since migratory birds, such as cliff swallow, barn swallow
and eastern phoebe may nest on bridges, and rough-winged and bank swallows may form colonies in spoil piles
and borrow sites, a conflict with this Act and transportation facility development may result.

The Law enforcement branch of the U.S. Fish & Wildlife Service will permit the destruction of inactive nests of
swallows and the eastern phoebe during the non-nesting season between August 30 of one year to May 1 of the
next year. Highway and bridge work may proceed during the nesting season (usually between May 1 to August
30) if a depredation permit has been obtained from U.S. Fish & Wildlife Service, or nesting on the affected site
has been successfully prevented. (Refer to FDM 5-5-10 and FDM 21-30-1).

10.6 Wild and Scenic Rivers Act, 1968, as Amended (P.L. 90-542)

The Wild and Scenic Rivers Act of 1968 (16 U.S.C. 1271, et. seq.) was enacted to ensure that certain rivers of
outstanding quality and value were protected. Rivers that meet criteria for inclusion under this Act are either
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designated by Congress or petitioned for designation by a state. Each river or segment of a river provided for
under this Act is classified as one of the following:

1. Wild River Areas: Those rivers or sections of rivers that are free of impoundments and generally
inaccessible except by trail, with watersheds or shorelines essentially primitive and waters unpolluted.
These represent vestiges of primitive America. For example, Wolf River--from the Langlade -
Menominee County Line downstream to Keshena Falls.

2. Scenic River Areas: Those rivers or sections of rivers that are free of impoundments, with watersheds
or shorelines still largely undeveloped but accessible in places by roads. For example, the St. Croix
River--the segment between the dam at Taylors Falls, Minnesota, and the dam near Gordon,
Wisconsin, and its tributary, the Namekagon (from Lake Namekagon downstream to its confluence
with the St. Croix River).

3. Recreational River Areas: Those rivers or sections of rivers that are readily accessible by road or
railroad, that may have some development along their shorelines, and that may have undergone some
impoundment or diversion in the past. For example, the St. Croix River--the segment between the dam
near Taylors Falls, Minnesota, and its confluence with the Mississippi River.

Coordination with either the National Park Service, the U.S. Fish and Wildlife Service, the Bureau of Land
Management or the Forest Service, whichever agency has adjacent land management responsibility, is
required.

Projects involving the acquisition of lands that have been purchased by the National Park Service as scenic
easements along these rivers necessitate the consideration of Section 4(f) applicability (see FDM 21-25-1).

10.7 Rivers and Harbors Act of 1899, as Amended (33 U.S.C. 401-413)

Section 9 of this Act regulates the construction of bridges in and over commercially navigable waters of the state
to ensure navigational clearance. Permits are issued by the U.S. Coast Guard for these activities. A discussion
of procedures for obtaining bridge permits is provided in EDM 21-30-1. Refer to FDM 20-15-1 for a discussion of
the FHWA/Coast Guard Memorandum of Understanding.

Under Section 10 of the Act, dikes, dams and similar obstructions to navigation require the consent of Congress
unless the navigable portion of the involved water body lies wholly within one state, in which case the structure
may be built under authority of the state with the approval of the Corps of Engineers. The Corps is authorized to
issue permits to construct piers, jetties and similar structures, or to dredge and fill in navigable waters. Authority
of the Corps of Engineers to issue permits for the discharge of refuse into or affecting navigable waters under
Section 13 of the Act was later modified by the Federal Water Pollution Control Act Amendments of 1972, which
established National Pollutant Discharge Elimination System Permits (see FDM 21-30-1).

10.8 Clean Water Act, as Amended (P.L. 92-500)

This Act (33 U.S.C. 1251), was enacted to restore and maintain the integrity of the Nation's waters through the
prevention, reduction, and elimination of pollution.

This Act sets up a federal permit and license system to carry out certain pollution discharge activities in
navigable waters. Section 402 requires permits from the Environmental Protection Agency for the discharge of
any pollutant into navigable waters (National Pollutant Discharge Elimination System Permits). Section 404
provides for the Corps of Engineers to issue permits for the discharge of dredged or fill materials into the
navigable waters with management supervision delegated to the U.S. Environmental Protection Agency. Permit
applications may be reviewed by the U.S. Fish and Wildlife Service for impacts on fish and wildlife. Section 401
requires that before permits for discharges under Section 404 can be obtained, water quality certification from
the state must be granted.

The regulations for implementing this Act are discussed in FDM 20-10-10. Permit procedures are discussed in
FDM 21-30-1.

10.9 Federal Coastal Zone Management Act, 1972, as Amended (P.L. 92-583)

The purpose of this Act is to preserve, protect, develop, restore and enhance coastal zone resources. This law
applies to all projects significantly affecting areas under the control of the state coastal zone management
agency.

This Act establishes a program aimed at assisting states in developing land and water use programs for the
coastal zone. Section 307 of the Act directs the Secretary of Commerce to consult and cooperate with other
federal agencies in carrying out his responsibilities under the Act. Prior to approval of any state coastal zone
management program, which "includes requirements as to shorelands which also would be subject to any

federally supported national land use program," the Secretary of Commerce must obtain concurrence of the
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Secretary of the Interior. To the maximum extent practicable, subsequent federal actions affecting the coastal
zone are to be consistent with approved State management programs.

The State of Wisconsin developed the Wisconsin Coastal Management Program (WCMP), under the authority
of the Wisconsin Department of Administration. Close coordination with this agency is required when coastal
zones may be affected. The WisDOT and the Department of Administration entered into a cooperative
agreement regarding transportation project impacts on the coastal zone. Refer to EDM 20-30-1 for a discussion
of this agreement and FDM 5-10-35 for the coordination requirements between the two agencies.

FDM 20-5-15 Federal Air and Noise Laws February 15, 1988

15.1 Clean Air Act, as Amended (42 U.S.C. 1857)

The 1977 Clean Air Act Amendments provided that the Environmental Protection Agency (EPA) set maximum
allowable levels on pollutants deemed detrimental to the health of the public.

The 1977 Clean Air Act Amendments provide the following:

1. States must determine which air quality control regions do not meet the National Ambient Air Quality
Standards.

2. Major urban areas must meet national minimum health standards for transportation related pollutants
by reducing pollution from motor vehicles.

3. The transportation air quality planning process is designed to consider the social, economic, energy,
transportation, air quality, and other environmental effects of transportation projects.

4. The National Ambient Air Quality Standards (NAAQS) (see EDM 22-5-5), which resulted from the
Clean Air Act of 1970.

5. Each state is required to revise its State Implementation Plan (SIP).

Refer to Chapter 22 for Air Quality Procedures.

15.2 Noise Control Act of 1972, as Amended

The purpose of this Act is to establish federal noise emission standards and to provide information to the public
regarding noise emission and noise reduction characteristics. The policies of this Act are implemented under the
authority of the Environmental Protection Agency. Refer to Chapter 23 for a discussion of Procedures for the
Abatement of Highway Traffic Noise and Construction Noise.

FDM 20-5-20 Federal Relocation Law February 15, 1988

20.1 Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970 (P.L. 91-646)

This Act (42 U.S.C. 4601-4639) provides for the fair and equitable treatment of persons displaced from their
homes, farms, or businesses by federal or federally assisted projects. The intent is to ensure that these persons
shall not suffer disproportionate injuries as a result of programs designed for the benefit of the public as a whole.
As a result, the Act establishes uniform and equitable land acquisition policies for persons affected by these
programs. The acquiring federal agency is required to follow these policies by providing relocation assistance,
and paying for the actual moving costs and the added costs of renting or purchasing comparable replacement
housing. The Uniform Act must be followed whenever federal funds will be used for any part of the project. Refer
to FDM 20-10-5 for a discussion of the U.S. Department of Transportation regulations implementing this federal
law.

Refer to FDM 20-20-25 for a discussion of the state's eminent domain and relocation laws.

FDM 20-5-25 Federal Agricultural Law February 15, 1988

25.1 Farmland Protection Policy Act (FPPA), 1981 (P.L. 97-98)

The purpose of the FPPA (7 U.S.C. 4201 et seq) is to minimize the role federal programs have in the conversion
of farmland to nonagricultural uses and to ensure that federal programs are administered in a manner that will
be compatible with state, local, and private programs and policies to protect farmland. The FPPA directs federal
agencies to identify the adverse effects of their programs on farmland preservation; to consider alternative
actions; and to assure that federal programs are compatible with state, local, and private policies to protect
farmland.

Refer to FDM 20-10-20 for a discussion of the final rule promulgating this Act and FDM 5-5-5 for agency
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coordination requirements.

FDM 20-5-30 Federal Historic Law February 15, 1988

30.1 National Historic Preservation Act, 1966, as Amended (P.L. 89-665)

The purpose of this Act (16. U.S.C. 470) is to protect, rehabilitate, restore, and reconstruct districts, sites,
buildings, structures, and objects significant in American architecture, archaeology, and culture.

This Act created the Advisory Council on Historic Preservation, an independent agency of the Executive Branch
established to advise the President on matters involving historic preservation. The Council prepared guidance
procedures and a Memorandum of Agreement for federal agencies to meet the requirements of Section 106 of
the National Historic Preservation Act. Refer to Chapter 26 for a detailed discussion of procedures for the
protection of historic and cultural resources.

Section 106 of the National Historic Preservation Act requires that federal, federally assisted, and federally
licensed undertakings affecting properties included in the National Register of Historic Places be submitted to
the Council for review and comment prior to the approval of any such undertakings by the federal agency.

Section 1(3) of Executive Order 11593, May 1971, "Protection and Enhancement of the Cultural Environment,"
requires that federal agencies, in consultation with the Council, establish procedures regarding the preservation
and enhancement of nonfederally owned historic and cultural properties in the execution of their plans and
programs.

Section 2(b) of this executive order requires federal agencies to locate, inventory, and nominate properties
under their purview to the National Register.

More complete data on these requirements and procedures are discussed in Chapter 26.

30.2 Antiquities Act (16 U.S.C. 431-433)

This Act requires that a permit must be obtained for the examination of ruins, the excavation of archaeological
sites, and gathering of objects of antiquity on lands under the jurisdiction of the Secretaries of Interior,
Agriculture, and Army. This statute also authorizes the President to designate by public proclamation special
objects or areas of historic or scientific interest as national monuments.

30.3 Archaeological and Historic Preservation Act (16 U.S.C. 469)

This Act directs federal agencies to notify the Secretary of the Interior whenever they find that a federal or
federally assisted, licensed, or permitted project may cause the loss or destruction of significant scientific,
prehistoric, or archaeologic data. Funds may be appropriated, donated, and/or transferred for the recovery,
protection, and preservation of such data. Refer to Chapter 26 for related requirements and procedures.

FDM 20-5-35 Federal Civil Rights Law September 19, 2013

35.1 Title VI, Civil Rights Act of 1964

Title VI of the Civil Rights Act of 1964 deals with nondiscrimination in federally assisted programs, stating that
"No person in the United States shall, on the ground of race, color, or national origin, be excluded from
participation in, be denied the benefits of, or be subjected to discrimination under any program or activity
receiving federal financial assistance."

Accordingly, community facilities or services, the primary users of which are members of minority groups and
the disabled as defined in Title VI of the Act and the Americans with Disabilities Act, must be given particular
consideration with respect to displacement, isolation, or increased or decreased accessibility during the planning
undertaken for federally assisted transportation facilities. Please refer to EDM 25-5-5 for additional information.

35.2 Additional Title VI Information within the FDM

The following is a listing of Title VI related information found throughout the FDM. The lists contain a brief
description of the information along with a link to the FDM section. The information is in ascending order
according to relevance. Title VI information was broken into three groups:

1. Environmental Justice (refer to Attachment 35.1),

2. Non-Discrimination (including Limited English Proficiency (LEP) and Americans with Disabilities Act
(ADA), refer to Attachment 35.2),

3. Public Participation and Program Planning Meetings (refer to Attachment 35.3).
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LIST OF ATTACHMENTS

Attachment 35.1 Environmental Justice Related Information
Attachment 35.2 Public Participation and Program Planning Meeting Related Information
Attachment 35.3 Public Participation and Program Planning Meeting Related Information
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