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Chapter 20 Federal and State Environmental Laws, Policies, Regulations and
Agreements

Section 10 Federal Policies and Regulations

FDM 20-10-1 National Environmental Regulations February 15, 1988

1.1 Council on Environmental Quality (CEQ) Regulations, 1979 (40 CFR 1500-1508)

The policy statements set forth under Section 102 of NEPA are implemented by CEQ through the "Regulations
for Implementing the Procedural Provisions of the National Environmental Policy Act” (40 CFR 1500-1508),
hereinafter referred to as CEQ Regulations.

The objectives of these regulations are to build into the federal agency decision making process appropriate and
careful consideration of the environmental aspects of proposed actions and to assist these agencies in imple-
menting the requirements of NEPA.

The CEQ regulations require the development of the appropriate environmental documents. The FHWA has
placed the CEQ required procedures into effect and has prepared a technical advisory for the preparation of
environmental documents (refer to FDM 20-10-5). Chapter 21 of this manual provides detailed procedures for
preparing environmental documents as required by the CEQ regulations.

FDM 20-10-5 Federal Transportation Policies and Regulations February 15, 1988

5.1 Federal Highway Administration (FHWA) and Urban Mass Transportation Administration (UMTA)
Environmental Impact and Related Procedures, 1987 (23 CFR 771 and 49 CFR 622)

The FHWA and UMTA jointly issued final regulations for preparing environmental impact statements and other
related documents and procedures. These regulations set forth procedures for complying with other
environmental laws, principally Section 4(f) of the Department of Transportation Act (49 U.S.C. 303 and 23
U.S.C. 138). These regulations were effective on November 27, 1987.

Use of these procedures is mandatory whenever FHWA or UMTA has been designated as the lead agency for a
project. Copies may be obtained from the FHWA or UMTA.

5.2 Federal Highway Administration "Guidance Material for the Preparation of Environmental
Documents"

Technical Advisory T6640.8A, "Guidance Material for the Preparation of Environmental Documents,” was
published on October 30, 1987, by the FHWA to provide uniform procedural guidance to highway agencies
regarding the development of environmental documents, including Section 4(f) evaluations. It is also applicable
to any environmental studies that may be needed prior to the advancement of a project with a Finding of No
Significant Impact (FONSI) or with a categorical exclusion determination.

This advisory provides guidance to FHWA field offices and project applicants regarding preparation of these
documents, as well as an explanation of FHWA's internal operating procedures in the development of NEPA
documentation. This material is not regulatory, but should be referenced when preparing environmental
documents involving FHWA review and federal funding. A copy of the technical advisory may be reviewed at the
BEDA office and the district offices or obtained directly from the Federal Highway Administration, Wisconsin
Division, 4502 Vernon Blvd., Madison, Wisconsin 53705. Refer to Chapter 21 for information on environmental
documentation requirements and procedures.

5.3 Uniform Relocation Assistance and Real Property Acquisition Policies Act OF 1970; Acquisition for
Federal and Federally-Assisted Programs

The purpose of these regulations is to implement the Uniform Relocation Assistance and Real Property
Acquisition Policies Act of 1970 (42 U.S.C. 4601, et seq.), in accordance with the following objectives:

1. To ensure that all owners of real property to be acquired for federal and federally assisted projects are
treated fairly and consistently, to encourage and expedite acquisition by agreements with such
owners, to minimize litigation and relieve congestion in the courts, and to promote public confidence in
federal and federally assisted land acquisition programs.

2. To ensure that persons displaced as a result of federal or federally assisted projects are treated fairly,
consistently, and equitably so that such persons will not suffer disproportionate injuries as a result of
projects designed for the benefit of the public as a whole.
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These regulations (49 CFR, Part 25) establish uniform policies and procedures governing all programs within
the U.S. Department of Transportation. These regulations apply to projects undertaken by state and local
governments whenever federal funds are used for any part of the project costs. Refer to FDM 20-5-20 for a
synopsis of the federal law.

FDM 20-10-10 Federal Natural Resource Policies and Regulations April 30, 1993

10.1 Executive Order 11990 -Wetland Management Guidelines, 1977

The President required that each agency shall minimize the impacts on wetlands and shall preserve and
enhance wetland areas in implementing the agency's duties for managing federal lands, providing federally
financed or assisted construction and improvements and conducting federal activities and programs affecting
land use. Further, the order requires federal agencies to avoid, to the extent possible, the long- and short-term
impacts associated with the destruction or adverse modification of wetlands and to avoid direct or indirect
support of new construction in wetlands wherever there is a practicable alternative.

10.2 Federal Highway Administration Wetland Policy, 1977

U.S. Department of Transportation (DOT) Executive Order 5660.1A states that, where practicable, the use of
wetlands for highway purposes shall be minimized. The U.S. DOT order assures the protection, preservation
and enhancement of the nation's wetlands during transportation planning and construction.

It is the FHWA's policy to prepare a formal Wetland Finding prior to the approval of any project involving new
construction in wetlands and classified as an EIS or a FONSI. The finding must show that there are no prac-
ticable alternatives to wetland use and that the project includes all practicable measures to minimize harm to the
wetland. The FHWA must also document evaluations of alternatives and measures to minimize harm for
Categorical Exclusion projects which involve new construction in wetlands. Information that can be used in
making the formal finding or evaluation must be provided in the impacts section under wetlands.

10.3 Mitigation of Environmental Impacts on Privately Owned Wetlands (23 CFR 777)

In cases where there is no practicable alternative to an action which involves new construction located in
wetlands, the final EIS should contain the finding required by E.O. 11990 and by DOT Order 5660.1A, entitled
"Preservation of the Nation's Wetlands," August 24, 1978.

It is FHWA policy to permit the expenditures of federal aid highway funds for those measures which are found to
be appropriate and necessary to minimize environmental damages when privately owned wetlands are directly
affected by a federal-aid highway project. In order to qualify for federal aid highway funding, actions to minimize
impacts should be considered as follows:

1. First consideration must be given to minimizing wetland impacts within the highway right-of-way limits.
This should include enhancement of existing wetlands and the creation of new wetlands in highway
medians, borrow pit areas, interchange areas, and along the roadside.

2. The state highway agency and the regional FHWA may approve the measures to minimize harmful
impacts for implementation outside the right-of-way on a case-by-case basis. Such measures may
include the following:

- Federal aid funds may be used to improve existing publicly owned wetlands. Improvements to
existing wetlands can take such forms as water level control and the planting of wetlands
vegetation.

- Federal aid funds may be used to purchase replacement wetlands. The first effort should be to
create new wetlands or to restore wetlands. If this is not possible, then consideration should be
given to acquiring interests in existing privately owned wetlands. In any case, the public interest
in replacement wetlands must be sufficient to ensure that the area is maintained as a wetland.

10.4 Executive Order 11988 -Floodplain Management Guidelines, 1978

The purpose of this Order is to avoid the long- and short-term adverse impacts associated with the occupancy
and modification of floodplains, and to restore and preserve the natural and beneficial values served by flood-
plains. FHWA requirements are contained in FAPG Part 650A which is obtainable from the FHWA. Guidelines
were adopted by the Water Resources Council to assist federal agencies in preparing their procedures for
implementing this order. E.O. 11988 combines the need to protect lives and property with the need to restore
and preserve natural and beneficial floodplain values. This order also directs implementation of the "Unified
National Program for Floodplain Management," which sets forth a conceptual framework and recommends
federal and state actions for a continuing unified program for planning and action at all levels of government to
reduce the risk of flood losses through floodplain management. Compliance with E.O. 11988 is discussed in
FDM 21-25-25.
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10.5 Regulations for Controlling Certain Activities in Waters of the United States, Corps of Engineers
(33 CFR 320, 323, 325 and 330), 1986

The Army Corps of Engineers has authority over certain activities which may impact navigable waters or waters
of the United States. With certain limited exceptions, the Corps requires permits for structures or work in or
affecting navigable waters of the United States and discharges of dredged or filled material into waters of the
United States.

These regulations are essentially divided into two major sections. The first, Section 10 of the Rivers and Harbors
Act of 1899 (see FDM 21-30-1), concerns permits which are required for structures or work in or affecting
navigable waters of the United States. This requirement is not restricted to structures directly in navigable
waters, but extends to those structures affecting navigable waters.

The second major area of regulation, Section 404 of the Clean Water Act (see FDM 21-30-1), is limited to
discharges of dredged or filled material into the waters of the United States. This section is limited to dredged or
filled material and includes any material used for the primary purpose of replacing an aquatic area with dry land
or changing the bottom elevation of a water body.

The Corps has jurisdiction over all interstate waters and wetlands, all intrastate waters and wetlands which
could affect interstate or foreign commerce, and wetlands adjacent to other waters of the United States.

Section 404 of the Clean Water Act requires permit authorization from the U.S. Army Corps of Engineers for the
discharge of dredged or fill material into waters of the United States, unless excepted by a Nationwide 404
Permit. Nationwide permits are issued by the Corps of Engineers for the entire nation. However, individual
states may deny water quality certification (Section 401 of the Clean Water Act), thus making it necessary to
obtain an Individual 404 Permit in that state. The status of nationwide permits in Wisconsin is discussed in EDM
21-30-1. Discharges not covered by nationwide permits may be authorized by the Corps of Engineers district or
division engineers on a regional basis ("general permits"). General permits are for specified regions of the
county and may or may not be valid in Wisconsin. Situations not covered under nationwide or general permits,
or any exemptions or regional conditions to these permits, may require an Individual Section 404 Permit.

Guidance for applying for permits can be found in EDM 21-30-1.

10.6 Guidelines for Specification of Disposal Sites for Dredged or Fill Material (40 CFR 230)

The purpose of these guidelines is to restore and maintain the chemical, physical, and biological integrity of
waters of the United States through the control of discharges of dredged or fill material. These guidelines also
describe the Section 404 permit requirements, which are discussed in FDM 21-30-1.

FDM 20-10-15 Federal Air and Noise Regulations April 30, 1993

15.1 FHWA Procedures for Abatement of Highway Traffic Noise and Construction Noise, FAPG Part 772

The Federal Highway Administration (FHWA) has established a set of policies and procedures related to traffic
noise that are to be applied to federal aid projects. These are currently described in Federal Aid Policy Guide
(FAPG) Part 772, entitled "Procedures for Abatement of Highway Traffic Noise and Construction Noise." The
provisions of this FAPG apply to federal aid projects without regard to a jurisdictional system. They apply to
highway construction or reconstruction projects, as well as to projects undertaken solely for noise abatement
purposes along existing highways.

FAPG Part 772 does not apply to projects unrelated to increased traffic noise levels. Projects directly excluded
are lighting, signing, landscaping and safety (channelization, signalization, etc.) improvements. Projects ex-
cluded by FHWA interpretation include bridge replacements, resurfacing, pavement reconstruction, and minor
reconditioning. There may be other projects unrelated to increased traffic noise levels. A determination can be
made by considering the extent of change in the noise affecting characteristics, such as capacity, speed,
horizontal alignment, grade, etc. If none of these will be substantially altered by the project, it can be assumed
that the project is unrelated to increased traffic noise levels.

15.2 National Ambient Air Quality Standards (40 CFR 50)

The establishment of regulations on "National Primary and Secondary Ambient Air Quality Standards" (NAAQS)
by the Environmental Protection Agency (EPA) was directed in the 1970 Clean Air Act, and is later reinforced in
the 1977 Clean Air Act Amendments.

The primary standards are defined as the levels of air quality necessary, with an adequate margin of safety, to
protect the public health. The secondary standards are defined as the levels of air quality necessary to protect
the public welfare from any known or anticipated adverse effects of a pollutant.

A discussion of reporting techniques for air quality is found in Chapter 22.
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FDM 20-10-20 Federal Agricultural Policy February 15, 1988

20.1 Farmland Protection Policy, 1984

This rule (7 CFR 658) establishes criteria for identifying and considering the effects of federal programs on the
conversion of farmland to nonagricultural uses and for identifying technical assistance to state, federal, and local
governments that will be provided by the U.S. Department of Agriculture.

The FHWA has established "Guidelines for Implementing the Final Rule of the Farmland Preservation Act for
Highway Projects," which assist evaluations in assessing and identifying the impacts of federally funded
highway projects, on farmland. These guidelines apply to all federally funded highway projects which require the
acquisition of right-of-way except: 1) those which are specifically for national defense purposes; or 2) those
which, as of August 6, 1984, are beyond the planning stage and are in either the active design or construction
stage. If the project requires right-of-way and does not fall into one of the two categories mentioned above then
coordination with the Soil Conservation Service may be necessary (refer to EDM 21-25-35).

A Farmland Conversion Impact Rating must be included with the environmental document if the project involves
federal funds and impacts prime or unique agricultural soils. The rating is compiled on Form AD-1006, obtained
from the Soil Conservation Service, U.S. Department of Agriculture, Soil Conservation Service, 4601
Hammersley Road, Madison, Wisconsin 53711 (refer to FDM 21-25-30 and FDM 21-25-35).

FDM 20-10-25 Federal Historic Policy February 15, 1988

25.1 Procedures for the Protection of Historic and Cultural Properties (36 CFR 800)

These procedures establish a process to meet the requirements of Section 106 of the National Historic
Preservation Act. As stated in 36 CFR 800.1, the purpose of the Section 106 process is to "accommodate
historic preservation concerns with the needs of federal undertakings." Chapter 26 provides guidance through
this process.

FDM 20-10-30 Federal Agency Coordination Policy February 15, 1988

30.1 Executive Order 12372, Intergovernmental Review of Federal Programs

In 1982, E.O. 12372 replaced the Federal A-95 coordination process. The purpose of this Order is to foster an
intergovernmental partnership by relying on state and local processes for state and local coordination, review of
proposed federal financial assistance, and direct federal development. It is mandatory that notices of direct
federal action and applications for federal assistance be submitted for review under the terms of E.O. 12372.

Procedures implementing E.O. 12372 in Wisconsin are established under Governor's Executive Order 29, dated
September 28, 1983. Programs established after November 1, 1984, shall be subject to review unless excluded
by the Wisconsin Department of Administration. Refer to FDM 20-25-5 for a description of the Governor's
Executive Order and to FDM 5-1-5 for the coordination procedure.

FDM 20-10-35 Federal Environmental Justice Policy June 15, 2001

35.1 Executive Order 12898, Federal Actions To Address Environmental Justice In Minority Populations
And Low Income Populations

On February 11, 1994, the President issued E.O. 12898 requiring that each federal agency, to the greatest
extent practicable and permitted by law, make achieving environmental justice part of its mission. In doing so,
an agency is to identify and address, as appropriate, disproportionately high and adverse human health or
environmental effects of its programs, policies, and activities on minority populations and low-income
populations. E.O. 12898 also requires that affected minority populations or low-income populations be included
meaningfully in the public involvement and the transportation decision-making processes. In addition, E.O.
12898 provides that information on impacts be made accessible to these publics.

35.2 U.S. DOT Order To Address Environmental Justice In Minority Populations And Low-Income
Populations

To comply with E.O. 12898, DOT on April 15, 1997, issued a final DOT Order to address environmental justice
(EJ) within minority populations and/or low-income populations. The DOT EJ Order is a key component of the
DOT'’s Environmental Justice Strategy (60 FR 33896). The Order describes the process by which environmental
justice principles and goals are to be integrated into the operations of all U. S. DOT components as they strive
to fulfill their respective missions.

Section 8 of the DOT Order identifies a number of actions to address disproportionately high and adverse
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effects on minority populations and low-income populations. Specifically, a responsible DOT authority such as
the FHWA, FAA or FRA is to first determine whether its programs, policies, and activities will have an adverse
impact on minority populations or low-income populations and whether that impact will be disproportionately
high. In making such determinations, the responsible DOT authority is to take into account mitigation
enhancement measures that will be taken and all offsetting benefits to the affected minority population or low-
income populations, as well as the design, comparative impacts, and the relevant number of similar existing
systems elements in non-minority and non-low income areas.

The responsible DOT authority is to further ensure that its programs, policies or activities that will have a
disproportionately high and adverse effect on minority populations or low-income populations will be carried out
only if further mitigation measures or alternatives that would avoid or reduce the disproportionately high and
adverse effect are not practicable. In making this determination, the social, economic (including costs) and
environmental effects of avoiding or mitigating the adverse effects are to be taken into account.

For populations protected under Title VI of the Civil Rights Act, the responsible DOT officials are to ensure that
substantial need for the proposed action based on the overall public interest can be demonstrated and
alternatives that would have less adverse effect on protected populations (and still satisfy the identified need)
either (i) would have other adverse social, economic, environmental or human health impacts that are more
severe, or (ii) would involve increased costs of extraordinary magnitude. This provision does not limit DOT’s
responsibilities under Title VI and related statutes, nor does it limit or preclude claims by individuals or groups of
people with respect to any DOT programs, policies, or activities administered by DOT authorities.

Finally, the DOT Order provides that the findings, determinations and/or demonstrations made in accordance
with Section 8 must be appropriately documented, normally in the environmental impact statement (EIS) or
other NEPA document prepared for the program, policy or activity, or in other appropriate planning or program
documentation. For consistency, a glossary of key words and concepts is provided.

Copies of the DOT Order may be obtained from the Bureau of Environment, WisDOT's transportation region
offices, or from FHWA at the following URL.: http://www.fhwa.dot.gov/environment/guidebook/vol2/doc16b.pdf

35.3 Federal Highway Administration, Environmental Justice Order # 6640.23

FHWA has issued guidelines for identifying and addressing environmental justice issues which include, among
other things, a discussion of the role of public involvement in consideration of environmental justice. It
emphasizes that environmental justice applies to all planning and programming activities and should be
considered in all environmental documents, including Environmental Impact Statements (EISs), Environmental
Assessments (EAs), and Environmental Reports (ERS).

For EISs and EAs, environmental justice is to be addressed in a separate section, even if it is included in the
socio-economic discussion. The document cautions against combining the analyses and discussion of minority
populations and low-income populations as they may not be one and the same. It asserts that a neighborhood
or community of minority or low-income populations does not have to be identified to evaluate the possibility of a
disproportionately high or adverse human health or environmental effect of a proposed action on minority or low-
income populations. It further emphasizes that the size of the population is not the basis for environmental
justice. Rather, it is the impacts and their magnitude that must be identified, addressed, and, if disproportionate,
avoided or mitigated if practicable.

On the issue of public involvement, the document points out that environmental justice should be included in the
design of the public involvement program in addition to other aspects of planning and decision-making. The
public involvement process is also to be described in a separate section.

Copies of the EJ Guidance may be obtained from the Bureau of Environment, WisDOT'’s transportation region
offices, or from FHWA at the following URL.: http://www.fhwa.dot.gov/environment/quidebook/vol2/docl6a.pdf

35.4 Public Involvement Guidelines For Addressing Environmental Justice In Planning And Decision-
Making

First and foremost, the Guidelines define the public involvement process. It raises and answers basic questions
about the major issues to be addressed regarding the public involvement process and program, public
meetings, and information distribution, among other issues.

Copies of the Public Involvement Guidelines may also be obtained from the Bureau of Environment, WisDOT'’s
transportation region offices, or from FHWA.
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