Supplemental Specification # 9

This Supplemental Specification amends the provisions of the Standard Specifications for Airport Construction, 1998 Edition, and shall be considered to be a part of those Standard Specifications, superseding any conflicting provisions in the Standard Specifications applicable to work under the Contract.

Effective date:  Bid lettings on or after October 1, 2009

Replace sections 70-11, 70-12, 70-14, 70-18 of the standard specifications for airport construction 1998 edition, and replace with the following. 

70-11 Responsibility for Damage and Tort Claims 
(1) The contractor and the contractor's insurer shall defend, indemnify, and save harmless the following entities:

1. The state, its officers, agents, and employees. In this context, agents exclude consulting firms, Wisconsin counties and municipalities, and their respective officers and employees.

2. The Airport owner or owners, county, town, or municipality in which the improvement is made, each of them separately or jointly, and their officers, agents, and employees.

(2) Defend, indemnify, and save harmless all entities in 70-11(1) from all suits, actions, or claims of any character brought because of one or more of the following:

1. Injuries or damages received or sustained by a person, persons, or property resulting from the contractor’s operations.

2. Neglect in safeguarding the work.

3. Use of unacceptable materials in constructing the work.

4. Acts or omissions, neglect, or misconduct of the contractor.

5. Claims or amounts recovered for an infringement by the contractor of patent, trademark, or copyright.

6. Claims or amounts arising or recovered under the workers compensation act, relating to the contractor's employees.

7. The contractor’s noncompliance with a law, ordinance, order, or decree relating to the contract.

(3) The department may retain payments due the contractor in amounts sufficient to cover the cost of suits, actions, or claims caused by the reasons specified in 70-11(2). The department will not release this retainage until the contractor furnishes satisfactory evidence of one of the following:

1. The contractor is adequately protected from the suits, actions, or claims with the insurance coverage’s specified in 70-11(5) or other insurance.

2. The parties have settled the suits, actions, or claims.

(4) The state is not liable to the contractor for damages or delays resulting from third party work, except for excusable delays as specified in 80-07.  The state also is exempt from liability to the contractor for damages or delays resulting from injunctions or other restraining orders obtained by third parties except where the damage or delay is a direct result of an injunction or restraining order obtained by a citizen’s action alleging violations of 42 U.S.C. 4331-4332, 23 U.S.C. 138, or public law 91-646.

(5) Maintain not less than, the following standard insurance types and limits of commercial insurance in force until completing and obtaining the department’s acceptance of all work as specified in 50-17 “Final Acceptance”. 

	TYPE OF INSURANCE
	MINIMUM LIMITS REQUIRED[Note 1]


	1. Commercial general liability insurance; shall be endorsed to include blanket contractual liability coverage.


	$2 million combined single limits per occurrence with an annual aggregate limit of not less than $4 million.



	2. Workers' compensation and employers' liability

Insurance.
	Workers' compensation limits: statutory limits

Employers' liability limits:

      Bodily injury by accident:

      $100,000 each accident

Bodily injury by disease:

     $500,000 each accident

     $100,000 each employee



	3. Commercial automobile liability insurance; shall cover all contractor-owned, non-owned, and hired vehicles used in carrying out the contract.


	$1 million-combined single limits per occurrence.




 [Note 1] The contractor may satisfy these requirements through primary insurance coverage or through excess/umbrella policies.

(6) It is the responsibility of the Contractor to provide Builder's Risk Insurance according to the stated specifications when the building is new construction of a freestanding structure or if the Contractor has complete control of the building or during these type of operations including but not limited to: new terminal buildings, renovating, expanding existing terminal buildings, hangars, equipment storage buildings etc. 

The Contractor will provide and maintain "All Risks" Builders Risk insurance insuring 100% of full replacement value of the work including change orders for incorporation into work. The insurance shall be purchased by the Contractor, and name all Sub-Contractors of all tiers, Wisconsin Department of Transportation and the airport owner or owners as insured’s, and all others having an insurable interest in the Work (if any). 

Insurance provided is to insure against "All Risks" of physical loss or Damage and be issued on an "All Risks" builders risk policy to apply to:

a) The “All risk” Builders Risk policy shall include coverage for all fixtures, materials, machinery, and equipment that constitute a permanent part of the structure. This coverage shall also include coverage for damage to foundations, including pilings, equipment, machinery and materials that have not been installed but which are destined to become a permanent part of the structure including property in transit.

(7) Each bidder shall provide the department with certificates of insurance as evidence that required coverage’s for insurance types 1, 2, and 3 are in force. The bidder shall provide certificates of insurance with their prequalification or accompanied with the contract prior to the department fully executing the contract. 
(8) Notify the department at least 60 calendar days before a cancellation or material change in coverage.  Only obtain coverage from insurance companies licensed to do business in the state that have an A.M. Best rating of A- or better. The cost of providing the required insurance coverage and limits is incidental to the contract. The department will make no additional or special payment for providing insurance.

(9) The above insurance requirements shall apply with equal force whether the contractor or a subcontractor, or anyone directly or indirectly employed by either, performs the work under the project
70-12 Third Party Beneficiary 
(1) This contract does not create anyone as a third party beneficiary. This contract does not authorize nonparties to the contract to maintain actions for damages under the contract.

70-14 Contractor's Responsibility for Work 
(1) Until the engineer accepts the work as specified in 90-10 the contractor shall maintain charge and care of the work except as specified in 50-14. Within 70-14, the term “work” is redefined to mean “the work product that is completed in its final position and is incorporated in the project.” Protect all of the work against injury or damage caused by the action of the elements, or from any other cause, whether arising from the execution or non-execution of the work. Rebuild, repair, restore, and make good all injuries or damages to any portion of the work occasioned by the above causes at no additional cost to the department.

(2) The contractor shall not bear the expense for damage to the work caused by abnormal and unforeseeable occurrences beyond the control of, and without the fault or negligence of, the contractor.
These abnormal and unforeseeable occurrences include but are not limited to the following:

1. Cataclysmic phenomena of nature.

2. Acts of the public enemy.

3. Acts of government authorities.

 (3) Before suspending the work, take the necessary precautions to prevent damage to the project, prevent traffic accidents, and provide for normal drainage. Erect necessary temporary barrier, barricades, signs, or other facilities at no expense to the department except as expressly specified elsewhere in the contract. 
(4) The contractor is responsible for all damages to equipment and supplies regardless of the circumstances.

70-18 No Waiver of Legal Rights 
(1) The department may correct a measure, estimate, or certificate at any time before or after final acceptance. The department may recover from the contractor, surety, or both, overpayments upheld for a breach (failure to fulfill contract obligations). A waiver on the part of the department of a breach of a part of the contract is not a waiver of another or subsequent breach.

(2) The following department actions do not waive the department's rights or power under the contract:

1. Payment for or acceptance of all or portions of the work.

2. Extension of contract time.

3. Possession of the work.

(3) Assume liability for latent defects, fraud, gross mistakes as may amount to fraud, or as regards to the department’s rights under a warranty or guaranty without prejudice to the terms of the contract.
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